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The changing TRaDe lanDscape in asia – aRe you ReaDy? 

oboR, Tpp, Rcep, fTaap .  The list of existing and nascent 
free trade agreements and initiatives in asia at times 
appear never-ending .  Whilst the proliferation of free trade 
agreements does not necessarily lead to greater trade 
opportunities, as traders struggle to comply with a noodle-
bowl of regulations, it is indicative of the region’s aspirations 
for free, and more integrated, trade and supply chains .

in this article, we look at some of the opportunities and 
challenges this changing trade environment is likely to bring 
to asia in 2017 and beyond . 

new logistics hubs emerging

emerging markets are becoming an ever-attractive 
investment for logistics companies .  Research shows that of 
the 20 top emerging markets for growth in logistics over the 
next 5 years, 9 are in asia .

china’s potential is seemingly being driven by the 
introduction of the belt and Road initiative (“bRi”) by 
the chinese government in 2013 .  The formerly remote 
area of china’s Western borders has seen an increase in 
manufacturing and logistics activity due to this initiative .  

The dry port at Khorgos, on the border between china and 
Kazakhstan, is just one example of how the bRi is shifting 
logistics centres further west, into central asia . Major 
logistics players such as Dp World and Kerry logistics have 
already expanded their networks into central asia to take 
advantage of the current minimal presence of professional, 
globally integrated logistics service suppliers in the region .   

The proliferation of “free trade zones”, perhaps in response 
to the bRi, is also attracting investment from global logistics 
players .  yusen logistics recently announced the opening 
of a logistics centre in Myanmar and Dhl have announced 
that they will be looking to invest €70 million in south east 
asia by 2020 .  added to that is the growing number of port 
development projects in the region with 5 projects currently 
underway in the Malacca straits alone . 

Whilst new investments in logistics are welcome, the entry 
into emerging markets will not be without its hurdles .  These 
can take the form of mandatory local requirements for 
foreign investors, undeveloped legal protections, arbitrary 
implementation of contracts and laws, and in some instances, 
endemic corruption . ensuring that these factors are 
thoroughly assessed, priced in and insured against are the 
key to successful entry into emerging markets .

logisTics
logisTics insighTs
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e-commerce – the next logistics boom?

The expected huge growth of e-commerce in south-east 
asia in the next few years is being touted as the next frontier 
for logistics companies .

The region’s growing middle class with its increasing 
disposable incomes, is a tantalising prospect but certain 
infrastructure limitations persist .  access to reliable internet 
and cashless payment systems on the technology side 
and, perhaps more fundamentally, the lack of the required 
warehousing and transport services to be able to respond to 
a sustained increase in e-commerce across the region on the 
infrastructure side . 

however, the physical infrastructure restraints look set to be 
addressed with the entry into the market of the behemoths 
alibaba and amazon . amazon, having built their largest 
warehouse in an urban setting in singapore and alibaba, 
is working to set up the world’s first “Digital free Trade 
Zone” in Malaysia . 

The rapid rise of e-commerce in the region may leave 
regulators behind as last mile delivery technology is 
introduced and further mergers and buyouts proliferate .  
The legal implications of this, and other issues relating to 
e-commerce, will be the subject of a forthcoming special 
edition of this newsletter .

on-going legal reforms in emerging markets

emerging markets are making strides towards reforming 
their customs, tax and trade laws, bringing them in line with 
international standards .  Whilst such reforms do not always 
translate to reductions in trade costs or increased efficiencies 
in practice, they are at least a first step in the right direction .  
some recent examples of legal reforms relevant to the 
logistics sector in asia are:

a .  india’s gsT overhaul – it is estimated that the 
standardisation of india’s tax laws across the country will 
substantially cut the cost of moving goods between states .  
consequently, this will lead to a re-calibration of the 
logistics network as companies look to gain efficiencies 
and economies of scale by consolidating and centralising 
inventory, rather than having separate warehouses 
in each state . 

b . implementation of the World Trade organisation’s Trade 
facilitation agreement (“Tfa”) – the Tfa entered into force 
in february 2017, requiring WTo members to implement 
an array of reforms designed to facilitate the efficient 
movement of goods across borders, reduce the time 
spent at border-crossings and provide for transparent 
and accessible customs regimes .  The vast majority 
of countries in asia are already signatories .  Whilst full 
implementation is a number of years away, it is estimated 

that the Tfa could lead to substantial gains in world trade, 
reducing average import times by over a day and a half 
and reducing average exporting times by up to 2 days .

c . in august 2017, bangladesh, cambodia and china became 
the first signatories to the un framework agreement on 
facilitation of cross-border paperless Trade in asia and 
the pacific, signalling an increasing commitment by the 
region to implementing the reforms necessary to allow 
for paperless trade, and building on the asean single-
Window initiative .  

d . china signing up to TiR – in July 2016 china acceded to 
the TiR convention, ostensibly easing the flow of goods 
by road to and from china .  The iRu cites a report that 
estimates that this could reduce transit time by as much 
as 80 percent and increase total exports by up to usD 
7 .86 billion, with trade along the biR route estimated to 
increase by up to usD 13 .5 billion .

 Joanne Waters
Registered foreign lawyer, hong Kong
joanne .waters@incelaw .com 
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legal RounD up: Whose faulT is iT anyWay? 

in this article we run through a trio of recent cases from 
the english courts on carrier liability, with a focus on 
containerised cargoes . 

court of appeal clarifies who bears burden of proof in 
inherent vice cases - Volcafe ltd and others v . compania sud 
americana de Vapores sa [2016] eWca civ 1103

The case concerned a claim for damage to a shipment of 
coffee beans carried from colombia to germany by the 
defendant container line . The bills of lading incorporated the 
hague Rules and recorded receipt of the cargo in apparent 
good order and condition . 

held: 

•	 the hague Rules applied to the stuffing of the containers 
where the carrier has assumed an obligation to stuff the 
containers as part of the loading services, to which the 
hague Rules applied;

•	 if the carrier wants to rely on the inherent vice defence 
in the Rules, it does not have to first establish that it has 
not been negligent; 

•	 the inherent vice exception can apply to entirely normal 
(i .e . not defective) cargoes as long as the loss resulted 
from the natural properties of the goods; and

•	 in proving that it had employed a sound system in 
the carriage of goods, the carrier is entitled to rely on 
evidence of standard industry practice for the carriage 
of this cargo . 

Key implications:

•	 carriers, forwarders and other cargo agents should 
ensure that their contracts make it clear when their 
responsibility for the cargo begins and ends .

•	 To prove that goods are carried under a “sound system” 
it is important to ensure that your operatives and 
employees are fully aware of the up to date industry 
standards for the carriage of that particular cargo . 

guidance provided for package limitation for containerised 
cargoes - Kyokuyo co ltd v a .p . Møller–Maersk a/s (Maersk 
Tangier) [2017] eWhc 654 (comm)

The case concerned a claim for damage to a consignment 
of tuna, being shipped in three refrigerated containers 
from spain to Japan, without additional wrapping or 
packaging, and without consolidation . The key issue was 
how the package limitation in the hague-Visby Rules 
was to be applied .

held: 

•	 The hague-Visby Rules could apply compulsorily to sea 
waybills where a waybill was issued in place of a bill of 
lading, where the contract of carriage contemplates the 
issuing of a bill of lading .

•	 The definition of “unit” in the Rules applies to the 
individual units of tuna loins or bags; containers are not 
of themselves units of cargo .

•	 it is sufficient for the physical items of cargo to be listed 
or enumerated, and not necessarily stipulated in the 
bill of lading “as packed”, as long as they are accurately 
documented for the purposes of the hague-Visby Rules .

logisTics
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•	 cargo limits should be calculated as per unit, not 
collectively across the containers, and the balance 
cannot be carried over, reflecting the actual 
damage suffered .

Key implications:

•	 Those dealing with contracts of carriage should be 
aware that in certain circumstances, their sea waybills 
will be deemed automatically subject to the hague 
Visby Rules under english law .  if a different liability 
regime is preferred, then the contract of carriage will 
need to be drafted accordingly .

electronic release system leaves carrier exposed - Msc 
Mediterranean shipping company sa v . glencore 
international ag (Msc eugenia) [2017] eWca civ 365

The case concerned a claim for misdelivery, following 
the theft of two consignments of cobalt briquettes from 
containers discharged at antwerp port . The cargo was to be 
delivered via the electronic release system (“eRs”) at the port 
that was designed to replace the need for a carrier to issue 
paper delivery orders or to release cargo in return for bills . 

held:

•	 a release note containing a pin code and issued via an 
electronic release system did not constitute a “delivery 
order” either as required by the bill of lading or within 
the definition of a “ship’s delivery order” under the 
carriage of goods by sea act 1992 . 

•	 The stand-alone release note containing the pin 
code served as no more than an instruction to the 
terminal to permit delivery rather than constituting 
delivery as required .

•	 in the context of bills of lading, delivery must amount to 
physical delivery, not delivery of a means of access .

Key implications:

•	 The decision is of interest because eRs is being 
increasingly used in large container ports . This case, 
therefore, serves as a warning to carriers using the eRs 
system that they may be exposed to liability if cargo in 
their possession is misappropriated by the unauthorised 
use of a pin code that they have issued .

•	 Those using the eRs system going forward may consider 
incorporating into their contracts specific provisions 
dealing with the status of release notes and pins and 
whether they should be treated as the equivalent of a 
delivery order by the parties . 

•	 The allocation of risk for the misuse of pins should also 
be considered . 

if you would like any further guidance on how these cases 
may affect your business and steps you can take to ensure 
your contractual terms and conditions are up to date, then 
please do not hesitate to contact us . 

   Joanne Waters
Registered foreign lawyer, hong Kong
joanne .waters@incelaw .com

logisTics insighTs
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DeliVeRy of pacKages by DRones – facT oR ficTion?

There has been a lot of debate over the possibility of delivery 
of packages by drones . some have even started testing the 
technology . in early 2016, foodpanda tested delivering meals 
in singapore by drones and later in the year, a 56 s video of a 
can of asahi beer being delivered by a drone to a rooftop in 
hong Kong went viral . but, is delivery of packages by drones 
in hong Kong possible or even legal?

before analysing the legalities of this issue, let’s first take a 
long at how delivery by drones can take place . The picture 
below demonstrates how amazon anticipates delivery by 
drones will generally work . 

The idea is to use of magnets, trees and parachutes to 
make sure that the packages land on the proper place . 
This may prove difficult in hong Kong’s densely populated 
concrete jungle . 

hong Kong does not have specific legislation regulating the 
use of drones for commercial purposes . currently, drones (or, 
otherwise referred to as unmanned aircraft systems (uas)), 
regardless of size or weight, are governed by article 48 of the 
air navigation (hong Kong) order 1995 . This order stipulates 
that a person shall not recklessly or negligently cause or 
permit an aircraft to endanger any property or person . The 
use of drones for hire/ rebward i .e . for commercial purposes 
is subject to a licensing regime governed by Regulation 22 of 
the air Transport (licensing of air services) Regulations . 

source: amazon

however, the civil aviation Department has issue the 
following guidelines for the commercial use of drones 
in hong Kong .   

•	 every drone over 7kg in empty weight requires an air 
permit for every flight . 

•	 you may not fly within 50 meters of any person, vessel, 
vehicle, or structure not under control of the drone 
operator except during take off and landing

•	 you must not fly your drone within 30 meters of any 
person other than the operator

•	 The drone operation site must be under the 
operators full control

•	 The drone take off/landing area should be properly 
segmented from public access

•	 Drone operator must maintain visual line of sight 
during the flight

•	 Drone operator is responsible for ensuring that no 
person or property would be endangered by the drone 
and shall not fly the drone unless he is reasonably 
satisfied the flight can be safely made

•	 no hazardous material may be carried on 
board the drone

•	 no objects may be dropped from the drone
•	 The drones return to home mechanism must be 

fully functional
•	 Drone operator must maintain records of each flight
•	 a site safety assessment must be performed by the 

drone operator and maintained
•	 permission of the land/property owner whose 

land/property the drone is intended to operate on 
must be obtained

•	 operation of the drone must be carried out in 
accordance with the equipment operations manual

logisTics
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•	 Drone operations should be conducted during 
daylight hours only

•	 no more than one drone will be permitted at any one 
time within the same block of designated airspace

•	 ground visibility of not less than 5km is required
•	 cloud base may not be lower than approved 

altitude of operations
•	 surface wind may be no more than 20 knots unless 

otherwise specified by the manufacturer
•	 Drone operator must have a hand held anemometer to 

monitor surface wind speed on site
•	 Drone operator must not fly when there is a rainstorm 

warning, tropical cyclone warning, or a strong monsoon 
signal is in force

•	 evidence of pilot competency is required when making 
an application for permission to operate a drone . basic 
national uas certificate – small unmanned aircraft 
(bnuc-s) or equivalent

•	 Drone operator is required to submit an operations 
manual covering the procedures to be followed for all 
envisioned operations of the drone . This document is 
key in the authority granting permission . a guidance to 
preparing an operations manual can be found here

•	 The drone operator is required to seek approval from the 
office of the communications authority on the use of 
radio frequencies and to ensure that no Rfi is caused to 
air traffic operations and air navigation equipment .

so, the use of drones in hong Kong for commercial purposes 
is legal . That said, the guidelines are long and the restrictions 
make it difficult to deliver packages in populated areas i .e . 
most of hong Kong . furthermore, the current legislation 
is inadequate to deal with commercial usage of drones, 
much less delivery of packages by drones . if the delivery 
of packages by drones in hong Kong is to become a 
reality, hong Kong should follow the lead of jurisdictions 
like singapore and the eu in introducing drone specific 
legislation to regulate the safe use of drones for both 
recreational and commercial purposes . 

    su yin anand
    partner, hong Kong

suyin .anand@incelaw .com 
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Whilst logistics companies are no strangers to regulatory 
compliance, in recent years, the scope and pace of 
regulations have increased significantly .  as a result, 
companies should be looking to continually update and 
broaden their internal compliance policies . 

Typically, any robust regulatory and 
compliance policy should:

•	 start with an assessment of the risks specific 
to your business;

•	 be designed to address those specific risks;
•	 be embedded in the culture of the company – from the 

board room down;
•	 be employed in relation to third party suppliers; and
•	 be reviewed periodically and amended to take into 

account new business risks, developments and any gaps 
found in the operation of the policy . 

below we outline some of the key current regulatory 
and compliance risks that your internal policies 
should be addressing:

bribery, corruption and anti-money laundering

Requests for “facilitation payments” from customs officials 
are nothing new, but the international prohibition of such 
payments is growing, with substantial fines imposed on 
companies in breach . 

Key questions:
•	 how does your anti-bribery and corruption policy deal 

with facilitation payments?
•	 What advice does it provide as to how a request for 

payment should be dealt with?
•	 have you checked the anti-bribery policy 

of your agents? 

cyber-security, digitalisation and data protection

international freight transport is becoming ever more 
digitalised .  Whilst this can provide significant benefits and 
cost-savings, it also opens up a whole new front of risks . in 
June 2017, ap-Moller Maersk became the latest high profile 
victim of a ransomware attack .   

Key questions:
•	 What, if any, cyber-security and data protection policy 

and protocols do you have in place?
•	 When were these last reviewed?
•	 have you tested your systems for vulnerabilities?
•	 have you confirmed that your insurance policies cover 

data loss or breach?

anti-trust

The majority of developed countries have implemented 
stringent laws regulating and sanctioning behaviour that 
is deemed anti-competitive .  authorities have shown a low 
tolerance approach to breaches as has been demonstrated 
in the multiple investigations relating to cartels in the freight 
and logistics markets . 

Key questions:
•	 is your company a member of a trade association? 
•	 at trade association meetings, are topics such as pricing, 

timing of changes to pricing policies or costs and 
profits discussed? 

•	 Do you have any formal or informal agreements in place 
with your competitors? 

logisTics
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sanctions and other import / export controls

in the current political landscape of nationalist policies, 
logistics companies need to be prepared for and alert to 
sudden changes in the trade regulation environment . These 
include sanctions against specific goods, countries, entities 
and individuals; trade defence measures such as import bans 
or quotas; and restrictions on points of entry .

Key questions
•	 What procedures are in place for performing due 

diligence on new customers / transactions / countries of 
import and export?

•	 Do your standard terms and conditions include a 
sanctions clause?

if you have any questions relating to the above or need help 
in assessing the robustness of your current policies, please 
contact Rory Macfarlane, asia head of Regulatory and 
compliance, or your usual ince & co contact .

shipping 
logisTics insighTs
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